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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSE D. SCHMERBER III,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46404-2018
CANYON COUNTY NO. CR-2017-17201

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jose D. Schmerber appeals from the district court’s order relinquishing jurisdiction. He
argues that the district court abused its discretion by not placing him on probation following his
rider or after considering his Criminal Rule 35 motion.
Statement of the Facts and Course of Proceedings
Pursuant to a plea agreement, Jose D. Schmerber pled guilty to criminal possession of a
financial transaction card and in exchange, the State dismissed other charges and promised to
recommend probation. (R., pp.29, 43-44.) At sentencing, the parties agreed that Mr. Schmerber
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should first serve a rider, both because he had a 45-day concurrent sentence in an unrelated case
in Payette County, and because Mr. Schmerber believed the rider programming was important to
his recovery. (Tr., p.1, L20 – p.3, L.20.) The district court sentenced Mr. Schmerber to five
years, with two years fixed, and in accordance with the parties’ joint recommendation, retained
jurisdiction. (Tr., p.6, Ls.2-10.)
Shortly after his arrival at NICI, Mr. Schmerber was diagnosed with adjustment disorder
and depression and in need of extra clinical support. (APSI, pp.6, 9, 11.) He was prescribed
psychotropic medications that were different from the ones he had been receiving previously,
and he had some trouble with some of the side effects, including extreme drowsiness. (APSI,
pp.6-15.)

Early in his program, he was reportedly anxious and argumentative, and also

extremely drowsy and unable to stay awake during the day and complete all of his classwork.
(APSI, p.14.)
Mr. Schmerber’s performance remarkably improved once his medications were adjusted.
(APSI, p.15.) He went to his classes prepared, “with his work completed, on time, and with a
good attitude.” (APSI, p.15.) He was “no longer argumentative” and notably did “a much better
job at receiving feedback from others.” (APSI, p.15.) He showed prosocial skills and “easily
identified his risky thoughts and feelings” and “new thinking that would allow him to make
better decisions.” (APSI, p.15.) He was “becoming a positive role model for his peers in
group.” (APSI, p.15.) However, when he was near graduation, Mr. Schmerber was found with
12 address books from the chapel where he worked. (APSI, p.14.) Although he insisted he had
taken the items inadvertently, having placed them in a pocket and then forgotten about them,
Mr. Schmerber received a DOR and was fired from his job. (APSI, pp.13, 14.) He became
suicidal and was put on acute suicide watch. (APSI, pp.11, 14.) The Department of Correction
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removed Mr. Schmerber from the rider program and recommended that the district court
relinquish jurisdiction. (APSI, pp.9, 13.)
Meanwhile, Mr. Schmerber applied for admission to drug court and mental health court
but was not accepted into either program. (Tr., p.8, L.4 – p.10, L.23; p.16, Ls.16-24.) At his
jurisdictional review hearing, Mr. Schmerber asked the district court for probation, with 30-days
of Sheriff’s Inmate Labor Detail, or any other significant sanction. (Tr., p.16, L.16 – p.17, L.15.)
Mr. Schmerber told the district court he had arranged for treatment in the community and had a
place to stay where he was welcome and would be useful. (Tr., p.14, L.19 – p.16, L.7.)
Additionally, his bishop was helping him find work. (Tr., p.14, L.19 – p.16, L.7.) When asked
for its recommendation, however, the State told the district court, “we will stand silent on this
one.” (Tr., p.17, Ls.19-20.)
The district court relinquished jurisdiction.

(R., p.18, Ls.17-21.) In explaining its

decision, the district court focused on Mr. Schmerber’s need for treatment, but said the court
lacked confidence in his ability to succeed on probation without structured support. (Tr., p.18,
L.17 – p.8.) The district court also cited Mr. Schmerber’s multiple write-ups while on his rider,
and expressed concern that “others on a rider” would see probation as a reward for disciplinary
problems. (Tr., p.20, Ls.5-9.) The district court acknowledged, generally, that there were
“mental health issues in this case” and expressed hope that Mr. Schmerber would be able to
“take new things” to help him in his classes at the IDOC. (Tr., p.20, Ls.9-14.)
Mr. Schmerber filed a motion pursuant to Criminal Rule 35, asking the district court to
reconsider his sentence and place him on probation. (R., pp.62-66.) He explained his rider
performance, further detailing his early difficulties with the new medications, and lack of
medication, and he informed the court he has signed up for classes at BSU. (R., pp.62-65.) The
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district court denied Mr. Schmerber’s request for probation but reduced the indeterminate portion
of his sentence by one year. (Aug.R., p.3.)
Mr. Schmerber filed a Notice of Appeal that is timely from the district court’s order
relinquishing jurisdiction and from the district court’s order on Mr. Schmerber’s Rule 35 motion.
See I.A.R.17(e)(1)(C). (R., p.67.)

ISSUE
Did the district court abuse its discretion by declining to place Mr. Schmerber on probation?

ARGUMENT
The District Court Abused Its Discretion By Declining To Place Mr. Schmerber On Probation

A.

Introduction
Mr. Schmerber argues that the district court abused its discretion when it decided to

relinquish jurisdiction and when it declined his subsequent request for probation, made pursuant
to Idaho Criminal Rule 35. The district court should have placed Mr. Schmerber on probation.
B.

Standard Of Review
The district court’s sentencing decisions are reviewed for an abuse of discretion. State v.

Miller, 151 Idaho 826, 834 (2011). The relevant, multi-tiered inquiry asks: (1) whether the trial
court correctly perceived the issue as one of discretion; (2) whether the trial court acted within
the boundaries of its discretion; (3) acted consistently with the legal standards applicable; and (4)
whether the trial court reached its decision by an exercise of reason. State v. Le Veque, 164
Idaho 110, 112 (2018).
Where a defendant challenges his sentence as excessively harsh, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
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character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). In determining whether to place a defendant on probation or instead to send
him to prison, Idaho Code § 19-2521 requires that the district court not impose a prison
sentence “unless, having regard to the nature and circumstances of the crime and the history,
character and condition of the defendant, it is of the opinion that imprisonment is appropriate
for protection of the public…” I.C. § 19-2521.
In addition to these considerations, where a defendant’s mental condition is a significant
issue, “Idaho Code Section 19-2523 requires that the sentencing judge also weigh that mental
condition as a sentencing consideration.” Miller, 151 Idaho at 834. Although a defendant’s
mental health is only one of the factors that must be considered and weighed by the court at
sentencing, the record must show the court adequately considered the substance of the factors
when it imposed the sentence. Miller, 151 828, 836 (2011); State v. Strand, 137 Idaho 457, 461
(2002).
A court’s decision to relinquish jurisdiction will not be deemed an abuse of discretion if
the trial court has sufficient information to determine that a suspended sentence and probation
would be inappropriate pursuant to I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194 (Ct. App.
1984).

A motion made pursuant to Rule 35 is essentially a plea for leniency, and its grant or

denial is a matter within the discretion of the district court. See State v. Knighton, 143 Idaho
318, 319 (2006).
C.

In Light Of Mr. Schmerber’s Significant Mental Health Issues, His Need For Treatment,
Accomplishments On His Rider, And His Support In The Community, The District
Abused Its Discretion By Declining His Requests For Probation
In view of the mitigating factors in this case, the district court acted unreasonably when it

declined the opportunities to place him on probation following this rider.
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Mr. Schmerber

maintains he was a good candidate for probation, and that the district court failed to adequately
consider his mental health condition, and his lack of medication during the early portion of his
rider.

While his rider performance was imperfect, Mr. Schmerber made remarkable and

meaningful progress after his mental health condition was stabilized.

(See ASPI, pp.5-7.)

Mr. Schmerber recognized early and often in these proceedings that he needed help, and he
consistently asked for treatment and programming. (Tr., p.5, Ls.19-20; p.8, L.23 – p.8, L.7;
p.11, L.11 – p.14, L.18.) He had a place to live, where he would be useful, and he had a good
prospect for a job. (Tr., p.16, Ls.3-6; p.14, Ls.19-25.)
Finally, the district court should not have based its decision on whether “others on a
rider” would misperceive a grant of probation as a reward for having disciplinary problems, and
should have considered Mr. Schmerber’s individual needs and risks, and given him a chance to
make things right in his community. In light of these mitigating factors, the district court’s
decision to relinquish jurisdiction was unreasonable, representing an abuse of the district court’s
discretion.

CONCLUSION
Mr. Schmerber respectfully requests that this Court vacate the district court’s order
relinquishing jurisdiction and remand his case to the district court with instructions that it place
him on probation.
DATED this 21st day of February, 2019.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 21st day of February, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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